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At IAT wiep” g (i) gRT oIReT
Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Avrising out of Order-in-Original No. MP/06/Dem/18-19 f=f=: 30.05.2018 issued by Assistant
Commissionr, Div-V, Central Tax, Ahmedabad-South

g afrereat @1 = ud gar Name & Address of the Appellant / Respondent
Macro Polymer
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

ARG PR A GOS0 EeH
Revision application to Government of India :

(1) S0 SeaTeT o MR, 1994 B RT S AW qATQ T AWE! B AR F GG URT B SIEN D W RYD
& aierfa T e oRfe WM, WRa WK, fiw warer, o T, el wfe, Siew €9 waw, wag A, 7% Rl
: 110001 T &Y ST =Y |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) R e o B P A F v W e eREr ¥ Rl qeNR a1 o BREM # 4 R WUeER ¥ g
mwﬁwévﬂﬁg‘qﬂm‘ﬁ,mﬁﬂwm*mﬁaﬁw%ﬁwﬁﬁmﬁﬂﬁmmﬁﬁwaﬁuﬁmﬁ
R g8 o

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

I goob B YA B B IR S qeR (e a1 e @) i fhar T A gl

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

iR SeUTeT @) Swred Yob @ YA B g W S Bfee A o TE § SR T R S 59 9T @@
frm @ galle  ongd, ofiar @ g WIRa o 999 W &1 9§ o sfifam (F2) 1998 URT 109 BRI
frgea fdy Q&)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under-Sec.109
of the Finance (No.2) Act, 1998.

S SeaeT Yo (i) Frawrae, 2001 & w9 & siwa R o e gu-s # a1 ufwl #,
I Y B wiY Ry WG et W A A B R -y vd adie SRy @ qi-al ufdl @ e
I e fhaT ST WY | S Wi WiaT 3. &1 gegdy @ Jfvia uwr 35-3 iRy o & YA
B g B WY SIR—6 A B GRT N B AR |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RAST aeT & 1Y S8f W I$H Ud old ®ud A7 S8 HF & a1 BUd 200/— Wi YA @ oY
3N OIel Gl YPH Ud g W SIS BT A6 1000,/ — 3 WIF YAl DI oY |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT Yo, DY IAET Yoob TG WA AUy rfEredeer &yl srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

(a)

BN GG Yob SAMRAH, 1944 WY URT 3541 /35-F B Ifericr—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SaiReiRad URWT 2 (1) & ¥ T IER B I B e, et B AFS F €A Yod, RN
ST Yo U areR el warnieer (Rrete) @ uRe el s, seHemEe 7 20, 7
fee BIRYSe BHITSUS, HEMM TR, SEHRIG—380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. ipicgse oi
appeals other than as mentioned in para-2(i) (a) above. AT BTN
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uR 5w oW ¥ B Hel AT BT GHRY BT ¥ A YD A NS B fAY B B YA SuGd
&7 ¥ 5o ST TR 39 e & B §¢ N 5 forer v ol § g & Ry genRerfy sdielly
RGN BT T Qe TN el GRER Bl Uh ANEA a1 &Il & | ’

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e Yo ARFEH 1970 TUT WK @Y A1 @ sftria MRS fhU AR Sa JasT AT
T ey guRefey Fofa witer & enew # ¥ TR 3 TP Ui W 6.6.50 U B e Yo b
fewe @ g =Ry |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) = oiR wWafde Hel By e S arer Rl @ ok Y e s i Siar § S WA e,
PERT ST b Td FearehR rdie ~ariieRer (i) frm, 1082 # Ffka g

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

6) AT Yo, DR SWET Yob T4 Qarek adichg rmiever (Ree), & iy ediel @ Aee #
e AT (Demand) UG €8 (Penalty) BT 10% & ST &1 Hfard ¢ | gletifen, 3H&hc# qd T 10
FTSTIT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Heald Icdig Qﬁ&ﬁ? {aT & & 39N, ATHeT BT "&red @l AT"(Duty Demanded) -
(i) (Section) @g 11D & dgd Aeia afdy;
(i)  fomrITEd eAde shisc Ui,
(i)  Yerde e AT & @ 6 & T6d &I TR

o g T S e ardter o gt O ST it qgeren o, arefier wiRee @R 3 o g e s Rararan g

For an appeal to be filed before the CESTAT, 10% 'of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of th
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) .

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wwaﬁer%uﬁmﬂaqﬁm?ﬁmﬁaﬁgwma_gwmmﬁaﬁaﬁﬂnﬁr%vmg&*%
10% spramer o¢ 3 ot darer qUs R @ @ avs ¥ 10% A O S e gl

In view of above, an appeal against this order shall lie before the Tribunq/gﬁ,ﬁéyﬁp@hﬁ\of |
10% of the duty demanded where duty or duty and penalty are in dispute( ;or‘\(gen’élty, where
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penalty alone is in dispute.”
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ORDER-IN-APPEAL

This departmental appeal has been filed by Assistant Commissioner, CGST, Division-V,
Ahmedabad South Commissionerate in terms of Review Order No. 04/2018-19 dated 04.09.2018 passed
by the Commissioner, CGST, Ahmedabad South [for short appellant] against OIO No.
MP/06/Dem/2018-19 dated 30.05.2018, passed by the Assistant Commissioner, CGST, Division-V,
Ahmedabad-South [for short adjudicating authority] in the case of M/s Macro Polymers Pvt Ltd, 165,
139A, Gujarat Vepari Mahamandal, Odhav, Ahmedabad — 382415 [for short respondent].

2. Briefly stated that the facts to the case are that the respondent is holding Central Excise and
service tax registrations. The respondent had registered an expense of Rs. 14,40,000/- in their books of
accounts during the period 2013-14 to 7015-16 on account of payment made to their director Shri
Shirish Manidhar and was receiving commission income from the shipping lines. It was further
noticed that the respondent failed to pay the service tax on the outward service of “Renting of
immovable property” as under the head of services provided by a director for renting the business
premises to the respondent in terms of Notification No. 30/2012-ST dated 20.06.2012 as amended by
Notification No. 45/2012-ST dated 07.08.2012 and on «“Business Auxiliary Services” provided by
them to their client on the ground that the value of total output services provided by them in any
financial year was less than Rs. 10 lakhs. However, it was also observed that since they were availing
CENVAT credit of the central excise duty paid on inputs and capital goods as well as of the service
_ tax paid on input services used commonly in manufacture of dutiable goods as well as output services,
such exemption was not available in view of the conditions mentioned in the clause 2 of the
Notification No. 33/2012-ST and to this effect a show cause notice was issued to the respondent
demanding service tax alongwith interest and penalty under section 73(1), 75 & 78 of the Finance Act, -
1994 [for short FA]. The adjudicating authority found that Shri Shirish Manidhar Parikh had executed
the rent agreement with the respondent in his personal capacity and the discount/incentives received
by the respondent from shipping lines were not on behalf of another person. In view of these finding

the adjudicating authority dropped the demand raised in the notice vide impugned order.

3. Aggrieved by the impugned order, the appellant has filed the instant appeal, chiefly, on the

following grounds:

o The service tax is demanded on reverse charge basis in respect of the property taken on rent
from Shri Shirish Manidhar Parikh, who is also Director of the respondent for commercial
purpose, as renting of immovable property is a declared service and as the property is not a
residential dwelling, such service is liable to service tax;

o The respondent is falling under the category of body corporate and the service provider is the
director of the respondent; thus in terms of sec 68(2) of FA read with Rule 2(1)(d) of Service
‘Tax Rules, 1994 and Notification No. 30/2012-ST as amended by Notification No. 45/2012-
ST, the respondent is liable to pay/sé@ax in respect of renting of immovable property

AT

under reverse charge mechanisgf;~ . . =7 a0
e, .
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o It is a settled principle that no words are to be added to a statute or notification, the
adjudicating authority is traversed the boundaries set by the Notification No. 30/2012-ST as
amended by Notification No. 45/2012-ST, in as much there is no exclusion to the services
provided by the Director in his personal capacity to the company;

e Once it is established by the revenue that the respondent is engaged in manufacturing of
dutiable goods as well as in providing taxable services and is using common inputs, input
services and capital goods, the onus to rebut the same with cogent and valid evidences lies
with the respondents. In absence of this fact being established, the benefit taken by the

- respondent under Notification No. 33/2012-ST is not maintainable.

4. The respondent in their letter dated 12.12.2018 submitted that they do not want to be heard in
person and the present appeal may be decided on the basis of the submission made by them on
14.11.2018.

5. I have calefully gone through the facts of the case on records and submissions made by the
appellant and respondent. The issue for decision before me is whether the respondent company wec
liable to pay Service Tax under Reverse Charge Mechanism in terms of Rule 2(1)(d)(EE) of Service
Tax Rules, 1994 read with Notification N0.30/2012-ST dated 20/06/2002 towards Renting of
immovable property service received from Shri Shirish Manidhar Parikh Directors of the respondent

company.

6. Tn terms of Rule 2(1)(d)(EE) of Service Tax Rules, 1994, as amended vide Notification No.
46/2012 dated 07/08/2012, the person liable for paying tax in relation to service provided or agreed to
be provided by a Director of a company to the said company is the recipient of such service. Further in
terms of Notification No0.30/2012-ST dated 20/06/2002, as amended vide Notification No. 45/2012-
S.T. dated 07/08/2012, in respect of services provided or agreed to be provided by a Director of a
company to the said company, 100% of the tax is payable by the person receiving the service. The
contention of the appellant in the grounds of appeal is that the Renting of immovable property servi ce
provided by the Director was chargeable to Service Tax at the end of the respondent under reveise

charge mechanism.

7. The undisputed fact in the present case is that the Director was being paid Rent by the
respondent company for hiring of immovable property. However, it does not mean that the Director
had rendered service to the respondent company in their capacity as Director. The rent received by
him in his personal capacity and not in their capacity as Director of the respondent company.
Therefore, Service Tax was payable by the individual person and there was no scope of recovering
Service Tax from the respondent on Reverse Charge Mechanism. The charge rﬁade by the department
that the impugned activity attracted Service Tax under the reverse charge mechanism in terms of Rule
2(1)(d)(EE) of Service Tax Rules, 1994 and Notification No0.30/2012-ST as amended is based on the
incorrect surmise that the Director was providing the said services in his capacity as Director.

Therefore, the demand rejected by the ad_]udlcatlllg authonty in the impugned OIO is proper.

3. In view of the above discussion, ;

department is rejected.
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9. sfreraal G &t T TS ST ot FYIERT SURIen e ¥ R ST ¢
The appeal filed by the appellant stands disposed of in the above terms.

)
}‘m@’iﬁl/""
(3T 2[hT)
gl oY (3TUTEH)
Date: /12 2018
Attested
T2\
(Mohanan V.V)
Superintendent,
Central Tax (Appeals),
Ahmedabad.
ByR.P.AD.
To

M/s Macro Polymers PvtLtd.,
165, 139A, Gujarat Vepari Mahamandal Odhav,
Ahmedabad-382415

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.
The Commissioner of C.G.S.T., Ahmedabad South.
The Additional Commissioner, C.G.S.T (System),Ahmedabad South.
The Assistant Commissioner, CGST, Division-V, Ahmedabad South.

.

‘/E/Guard File.
6. P.A.







